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Tort reform far from dead in Georgia
Roughly ﬁve years ago, the
General Assembly passed
Senate Bill 3 and ushered in
a new era of comprehensive
tort reform in
Georgia.1
Senate Bill 3
was the product
of public sentiment at the
time, which
Adam
was embattled
Collins
over whether
caps should
apply to noneconomic damages in medical
malpractice lawsuits.2
Much to the chagrin of
plaintiff-oriented attorneys,
the General Assembly sided
with doctors and passed
O.C.G.A. § 51-13-1 as part
of Senate Bill 3. This statute capped non-economic
damages in medical malpractice cases at $350,000
and became effective Feb. 17,
2005.
In March, the Georgia
Supreme Court struck down
the caps on non-economic
damages as invading the
constitutional right to trial
by jury.3 Those who are not
in the legal community may
believe the status quo ante has
returned to Georgia’s courtrooms. However, a major and
often overlooked statutory
change in Senate Bill 3 is still
very much alive.
O.C.G.A. § 51-12-33 (known
as the apportionment statute)
was also passed via Senate Bill
3. The apportionment statute
profoundly changed the way
damages are divided among

joint tortfeasors in this state.
In legal jargon, the apportionment statute abolished
joint and several liability in
Georgia.
The statute remains a viable
quiver in the bow of defense
attorneys. This concept is best
explained through example.
Imagine that Ryan frequents “Sclerosis on the
River,” a bar owned by Jenna
in downtown Savannah.
David has the reputation
of starting ﬁghts and acting rambunctious. David is
also notably short on money
because he spends what little
money he has at the bar.
The bouncers and even
Jenna, herself, have frequently
had to escort David out of
the bar and even had to call
the cops on him a few times
due to altercations with other
customers.
Jenna, however, allows
David to continue coming to
the bar because Jenna and
David are longtime friends.
On the night in question,
Ryan enters the bar with
David’s former girlfriend.
David goes after Ryan, but
Jenna and bouncers stop the
altercation and ask both Ryan
and David to leave.
Jenna and the bouncers,
however, fail to escort the parties off the premises.
In the parking lot, David
breaks Ryan’s jaw. Ryan sues
David and the bar to recover
for his injuries — including
more than $50,000 in medical bills for reconstructive
surgeries.

Prior to the enactment of
the apportionment statute,
David and the bar could likely
be found to be joint tortfeasors.
Agents of the bar (Jenna
and the bouncers) were likely
negligent in not escorting
David and Ryan off the premises given that they could “reasonably foresee” that David
would likely attack Ryan.4
David is obviously liable for
his intentional tort of hitting
Ryan in the face. Since the
two tortious acts combine and
the resulting injury to Ryan
cannot be easily apportioned
between the defendants,
Georgia’s old law viewed the
bar and David as joint tortfeasors.5
As a result, Ryan did not
bear the burden at trial of
allocating the percentage of
fault between the two and
could recover 100 percent of
his damages from the bar or
David. Assuming a jury found
both defendants liable, Ryan
would likely seek 100 percent of his damages from the
deeper pocket of Jenna’s bar.
Jenna and the bar could
later seek contribution from
David, but such action is
unlikely given David’s limited
resources.
Applying the same facts
under the apportionment
statute, Ryan can no longer
seek 100 percent of his damages from the “Sclerosis on
the River.” Ryan must now
carry the burden to show fault
between the bar and David.
The jury must now “appor-

tion its award of damages
among the persons who are
liable [i.e the bar and David]
according to the percentage of
fault of each person.”6
Suppose the jury ﬁnds the
bar only 20 percent at fault
and David 80 percent at fault.
Ryan’s recovery would likely
be limited to 20 percent of his
total damages because David
has no money to contribute.
In fact and under the apportionment statute, the jury
could apportion fault to David
even if Ryan was not a party
to the lawsuit because Ryan
only sued the bar.
The effects of the apportionment statute become even
more apparent if you assume
the jury ﬁnds David 99 percent at fault for the ﬁght.
The general public (especially business owners) should
be aware that Georgia tort
reform still reverberates across
the state due to the continued
viability of the important, but
often overshadowed, apportionment statute.
For better or worse, the
apportionment statute has
made it harder on injured
plaintiffs to recover damages
at trial by limiting the potential liability of defendants.
It is important to understand this aspect of the
law prior to evaluating any
insurance policy if you own a
small business and are negotiating for premise liability
coverage.
You may also want to be
more careful when visiting the
local bar for a drink.

Adam M. Collins is an associate in
the law firm of Oliver Maner LLP in
Savannah. He can be contacted at
912-236-3311 or acollins@oliverm
aner.com.
(Footnotes)
1. Marc T. Treadwell, Evidence, 57
Mercer L. Rev. 187 (2005).
2. See, Note, The Swift, Silent
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Judgment Statute as Procedural
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1997 (2006)(“Tort reform may
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issue that the war in Iraq and gay
marriage were during the 2004
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trial attorney, John Edwards, as
his running mate . . . [and that]
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3. See generally, Atlanta
Oculoplastic Surgery, P.C. v.
Nestlehutt, 286 Ga. 731 (2010).
4. See, Drayton v. Kroger Co., 297
Ga.App. 484 (2009)(holding that
the owner of a premise owes a
duty of ordinary care to keep the
premise safe from an intervening
crime only when such criminal act
“was reasonably foreseeable.”).
5. See, Gilson v. Mitchell, 131 Ga.
App. 321 (1974)(outlining Georgia’s
prior theory of joint-torfeasors,
which arises when there is a concert
of tortious action by two or more
defendants or the two or more torts
occur in close succession to create a
single, indivisible injury).
6. O.C.G.A. § 51-12-33(b)

Don’t forget office gifts for the holiday season
If you are a manager or boss
who has direct supervision over
employees in your ﬁrm, you are
entering that period of the year
— the holiday
season — when
gifts, bonuses
and holiday
parties are
opportunities for
you to recognize
Ronald
and reward your
Shiffler
folks.
Or not.
You can
always opt to be Ebenezer
Scrooge and refuse to sponsor
or endorse end-of-year festivities on the grounds of cost (no
need to spend more money),
fairness (don’t want to single
out anyone in particular for
fear of hurting someone else’s
feelings) or religious beliefs.

Bah, humbug to you.
If the Ghost of Christmas
Past ﬁnally convinces you to
shed your scroogeish ways,
consider your options for
employee recognition.
Business this year may not
have fulﬁlled expectations,
which suggests that bonuses
may not be the best way to say
“thank you” to your employees.
Conversely, if you can afford it,
bonuses are always welcomed.
Ofﬁce parties — the nonalcoholic ones — are excellent events that do not cost
too much, yet engage most
everyone. While fun and often
therapeutic, such parties are
not the forum for you to say
“thank you” in a meaningful
way to your direct reports.
Instead, you may wish to consider giving a gift to those who

are directly responsible to you
for executing the ﬁrm’s mission.
Let’s start with what not
to give. In general, items of a
personal nature are off-limits.
This includes clothing, jewelry, perfume/cologne or gifts
that appear to have intimate
connotations.
There are some obvious
exceptions. If you have purchased shirts, scarves or jackets with the company logo,
these are acceptable. Watches,
for example, with a company
logo are also okay.
A good litmus test to determine the appropriateness of
the gift is the “fair use” test: If
the “fair use” of the gift would
make the spouse or parents
of the employee uncomfortable, then it is probably not an
appropriate gift.
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What is acceptable? Probably the safest gift to give is
food.
A myriad of companies
locally specialize in creating beautiful gift sets of all
sizes and prices involving
food. Cheeses, jams, meat,
cakes, cookies, mufﬁns, nuts
and many other foodstuffs
are available and represent
a nice, tasteful way to say
“thank you.”
Wine and alcohol are a bit
more risky but may work in
certain situations. Clearly,
you need to know how your
employees would react to such
a gift.
Useful ofﬁce items, again
perhaps with the company
logo, are universally wellreceived. Clocks, business
card holders, paperweights,

and nameplates are examples
of reﬁned gifts for professionals.
Many local companies
operate in this sector and offer
a wide range of interesting
ofﬁce gifts ranging from basic
to exotic.
Finally, a gift card to a local
store is also appreciated. This
is an especially good idea
given the current economic
conditions. Supporting local
businesses is a win-win outcome.
Your employees will appreciate (almost) anything you give,
as long as you say “Thank You!”
Ronald Shiffler is the dean of the
College of Business Administration
at Georgia Southern University. He
can be reached at shiffler@georgia
southern.edu.
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